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3741aaaf ar r vi Tar Name & Address

Appellant

Mis. Gujarat Gold Jewellery Show,
8-109, Ganesh Plaza, Opp.-Navrangpura Bus Stop,
Ahmedabad-380009.

al{ anf g Grata 3r?gr riits 3rgra aa & at a gr or#r ua zuenfRenf ft
<al; T;r 3r@rant at r@ta a ye?her ore wgd mar &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

) srr nr cj?fgterUr srrla

Revision application to Government of India:

() #tu snl4 Jc 3rf@fr , 1994 c#i" tlffi 3TITT'f R agar ·g mai #a i qla err "c/51"
sq-Irr # qr qg 3iafa gatevr 3n4a 3ref #fa, a war, fed in1au, Tula
faat, at ifGra, Ra tua, iref, fact : 110001 "c/51" c#i" ft aReg I

· (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ?:fR 1=Jlc'f at etf a a wR st~ar an fa#t aGrzn 3zI c/51-<'<SllrJ -q m
fcRfr '.f-j□-Silll'< "ff ~ '.f-jO,SjlliX -q ma a Gird gg mf i, zur fa4t warn z Tuer i ark as fcRn
ara zu fa#t mast 'stm 8t ,fut ahr g{ el
(ii) In case of any loss of goods where the loss occur in transit from a factor to a warehouse or to
another factory or from one warehouse to another during the course e goods in a
warehouse or in storage whether in a factory or in a warehouse.
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) a # are fa#t rz z var Raffa Ta r znr m a Ra~fu sq)r ze ae '
ma u snlzca # RR #miit ant # are fa#tz zn qr Raffa ?

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any countiY or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3c:41G.-J ctr '3c:41G.-J ~ cB" :f7c1R cB" ~ \jfJ" ~ cfiRsc "BR1 at nr{ & st ha sneer
Git gr err i fu a gar~a 3zga, crft err -qrfu=r at rrr u zqT qr j fcmr
arfefa (i.2) 1998 m 109 arr fgar fsg ·rg st 1

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

#ta sqra zrcee (3r4la) Pura68, 2oo1 Pu 9 # siaf [aRf{e qua in <y-8 "tf
al fut #, hf sn If mt )fa fa#a m-.:i- -i:rm cB" ~"1a-<i:re1-~ ~.~
3r2gt #ttat fji a arr URra 3ma fan urn f; [a rr arr z. gar ff
siaifa m 35-~ 11 f.itTTfu=r i:if1" cB" 1Tara uza rr €tr- ara st ufa ft et#t
afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rf@3ma arr usf iaaa va era q zq "Bxffi cj?1=f 5Tci1" ~ 200/--c#R=r
:fTciR cITT ~ 3ITT" \i'ffil '{iC'Jl.-J-<cbi-1 -~m 'fl' 'G'lfTc'J "ITT m 1000/- cITT -c#R=r :f7c1R cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#rm zfen, ?tu qrzrca vi tara 34lat nnf@su f 3fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at 3qraa zrca 3rfefzm, 1944 cITT tTRT 35-'#r/35-~·cB" ~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) sqa~fra qReba 2 («)a i sag ra a rcara t 3r@ta, r4tat #ii 4tr zen,
at qlena @ara 348a znznf@au(frec) at ufa 2bj; 40fat, ii<tar&
# 2914Teal, sg,I] 1a= , 3qt ,fR+FF, 3In(Gld-aeooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA:-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf@ <r 3rs i a{ re smrezii a rsr a & at u@la resit fg sh cBT :fTT'fA
ssfaa in f@a star afeg z« re a st'gg ft f frar rat c!?r4 "ff m cfi ~
zqenferfa 3ga nuf@raw ata 3gt u a€hr ml al a 3nae f@a urrar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-llllllc>ill ~~ 1970 "lf~ ctr·~-1 cfi 3tc=rfc=r ~ ~~ '3cfc'f
3ea UT er? zqenfen,fa Rfzu ,Tf@rat 3mag r2ta at ya #flu 6.6.so h
arnr4la zca feae cart tr aReg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga sit iif@era mai at fir a ara RWIT ctr 3it #ft ear 3naffa Rau utar ? it
#tar zrca, 4ta sqra grca vi @ta1a sr@hara nznf@raw (ruff@f@) fz, 1982 if Rf6c=r
t1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+o ta grcn, tu sgrea zyea vi hara or4l#tr -nznf@aw(Rrec),#
,fer@tat #a ma i afarjrpemand) gi is(Penalty) cflT 10%¥un=rfcl?Bl
34farf ? izraif#, #fraaaas o colssg& !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

bunyeaiharah siafa, mf@agt "afarclf1" 'J..tTff' '(Duty Demanded)
a. (Section)~ 11DW~ frr~ -m?tr;
gu frat n#a@z 3fezalf;
au hr@z 3fezfailaRua 6has2uft.

> uqasa'«iRa eflruzkqa arr #lgearr], sr@he afr ah kf@u qasf am f@a ra•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r en±r# If erfla uf@raw arsarizyes arrar zyesuus R4alR@a gt alii fagTg zyeas 1o%

4ratusit srzibaa aus R4a1fa stasaus 1oyraru6lstsR al
In view of above, an appeal against this order shall lie before the Trib.- ayment of

10% of the duty demanded where duty or duty and penalty are in d!,;: , where
penalty alone is in dispute." /-It
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F.NO. GAPPL/COM/STP/3541/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Gujarat Gold Jewellery Show, B-109,

Ganesh Plaza, Opp. Navrangpura Bus Stop, Ahmedabad - 380009 (hereinafter referred to as

"the appellant") against Order-in-Original No. 82/CGST/Ahmd-South/JC/SR/2022-23 dated

24.02.2023 issued on 31.03.2023 (hereinafter referred to as "the impugned order") passed by

the Joint Commissioner, Central GST, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2.1 Briefly stated the facts of the case are that the appellant are engaged in providing

services viz. "Event Management Services" and are holding Service Tax Registration No.

AALFG1439SD001. During the course of audit of the financial records of the appellant, for

the period from October-2015 to June-2017, conducted by the officers of the Central GST,

Audit Commissionerate, Ahmedabad, the following observation in Revenue Para-3 was raised

in Final Audit Report No. 1164 dated 20.04.2021, which is relevant in the present case.

2.2 Revenue Para 3: Wrongly taken Cenvat Credit without any documents

mentioned in Rule 9(1). of the Cenvat Credit Rules, 2004: The appellant had wrongly

availed the Cenvat Credit without any duty paying documents. The appellant under a

communication dated 22.03.2021 were asked to clarify on the above objection and other

objection raised in the said FAR. The observations were not accepted by the appellant.

2.3 Hence, a SCN bearing No. GADT/TECH/SCN/ST/10/2021 dated 14.09.2021, was

issued to the appellant. Among the other demands, the show cause notice proposing recovery

of wrongly availed and utilized Cenvat Credit, in respect to Revenue Para 3 of the said FAR,

amounting of Rs. 19,12,286/- in terms of proviso of Section 73(1) of the Finance Act, 1994

read with the provisions ofRule 14(1)(ii) of the Cenvat Credit Rules, 2004 along with interest

under Section 75 of the Finance Act, 1994 read with the provisions of Rule 14(1)(ii) of the

Cenvat Credit Rules, 2004 and proposing penalty under Section 78(1) of the Finance Act,

1994 read with the provisions ofRule 15(3) of the Cenvat Credit Rules, 2004.

2.4 The said SCN was adjudicated by the adjudicating authority vide impugned order

wherein the various demands of Service Tax was dropped by the adjudicating authority. In

respect of the wrongly availed and utilized Cenvat Credit, the adjudicating authority has

confirmed the demand of recovery of Cenvat Credit of Rs. 14,00,000/-, out of total recovery

of Rs. 19,12,288/- proposed in the Show Cause Notice, under Rule 14 of the CenvatCredit
Rules, 2004 read with Section 73(2) of the Finance Act, 1994 along with interest under

Section 75 of the Finance Act, 1994 and penalty of Rs. 14 ·-' ·also imposed on the
.»,
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F. No. GAPP L/COM/STP/3541/2023-Appea I

appellant under Section 78(1) of the Finance Act, 1994 read with Rule 15 of the Cenvat Credit

Rules, 2004. The adjudicating authority has dropped the remaining demand of recovery of

Cenvat Credit as proposed in the show cause notice, as the appellant have submitted copies of

Service Tax invoices for verification.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant are engaged in providing Event management services and were holding

Service Tax registration No. AABCC8079RST001.

e The appellant has organized various events in the year 2016-17 & 2017-18 (up to June

17) and paid service tax at the time of receipt of advances from their customers as per

the provision of Service tax Laws.

o However, due to certain reasons a event got postponed and re-organized on 5-6-7

January, 2018. As a result, the appellant has to return the advances received from the

customers on their demand and may keep the same as advance. Accordingly, service

tax already paid is required to be carried forward and adjust against the future events

liability.

Hence, Service tax amounting to Rs. 14,00,000/- paid in advance has been carried

forwarded in CGST as per Section 142(1l)(c) of the CGST Act, 2017. The appellant is

required to issue tax invoices in January-2018 for which advances received and tax

paid in service tax regime. Accordingly, tax invoices for the stall booking services

rendered for the above exhibition has been issued in the month of January-2018; i.e.

Post GST regime. In accordance with the OST Law; the appellant has discharge OST

on the said tax invoices.

o Due to lack of clarifications at relevant point of time; above service tax which is

required to be carried forwarded under Section 142(11)(c) is reported under table

3.1.2.6 specifying "Any other credit advance tax paid as per return ofMarcli-17" while

filing ST-3 Return for the period April-17 to June-17. The said has been part of the

closing balance amounting to Rs. 18,38,217/- of the Cenvat credit as per service tax

return. They have submitted copy of ST-3 Return filed for April-2017 to June-2017

along with appeal memorandum.

5



F.NO. GAPPL/COM/STP/3541/2023-Appeal

0 The said closing balance has been carried forwarded as CGST Transitional credit by

filing Tran-1 under section 140 of the CGST Act, 2017. The Credit of Rs. 14,00,000/

carried forwarded as transitional credit in GST is legally eligible under section

142(1 l)(c) of the CGST Act, 2017.

0 The appellant has due to lack of clarifications reported the said Rs. 14,00,000/- under

any other credit while filing service tax return for the period April-17 to June-17. It is

to be noted that the said credit has never been utilized in service tax regime for the

payment of the service tax liability and closing balance (incl. of Rs. 14,00,000/-) of

Credit amounting to Rs. 18,38,217/- has been carried forwarded as CGST Credit.

SCN is issued on 14 September, 2021 invoking proviso to Section 73(1) of the

Finance Act, 1994. The SCN is failed to establish suppression on the part of the

appellant. Thus, SCN is issued arbitrarily and illegally. In support of the above, the

appellant relied upon the following case laws:

a) M/s. Mahadev Trading Company Vs. Union of India - 2020-TIOL-1683-HC

AHM-GST
b) Sahibabad Printers Vs. Additional Commissioner CGST (Appeals) and 2 others 

2020-TIOL-2164-HC-ALL-GST

c) Principal Commissioner Vs. Shubham Electricals - 2016(42) STR J312 (Del.)

d) Commissioner of C.Ex., Bangalore Vs. Brindavan Beverages (P) Ltd -2007213)

ELT487 (SC)

e) Commissioner Vs. Interchrome Pvt Ltd - 2004 ( 164) ELT A128 (SC)

0 The SCN in given case has been issued on 14 September, 2021 invoking proviso to

Section 73(1), an extended period of limitation can be invoked only in a case where

service tax has not been paid on account of fraud, collusion, and wilful misstatement,

suppression of facts with an intention to evade tax. In the present case there is no

suppression of facts with an intention to evade payment of tax, therefore demand vide

impugned SCN invoking proviso to Section 73 is being time-barred and hence null &

void. In support of the above, the appellant relied upon the following case laws:

a) SOTC Travels Services Pvt. Ltd. Vs Principal Commissioner of Central Excise

[2021 9) TMI 897]

b) Mis. Oriental Insurance Company Limited [2021 (5) TMI 869]

c) MIs. Gannon Dunkerley& Co. Ltd (2020 (12) TMI 1096)

4) Role Logistic Private Limited vs. CST [20o9,2j{Sr;#Ti.Bane))

0
~:;•o• t;l·i,~?)~\y] ' . s2%=·\ .9,- .2
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F.No. GAPPL/COM/STP/3541/2023-Appeal

e) Om Sai Professional Detectives and Securities Service Pvt Ltd. vs. CCE [2008-12

STR-79(Ti.Bang )]

Q As discussed in the preceding paras, the appellant is not liable to reverse any Cenvat

Credit. Thus, the question ofpaying interest under Section 75 of the Finance Act, 1994

does not arise. It is a well-settled principle of law that where there is no demand of

duty, interest and penalty cannot be imposed.

0

0

o Without prejudice to the above, The appellant would also like to state that in the

absence of "mens-rea!", the question of levy of penalty under section 78 does not arise.

Also as stated above, suppression of facts is not there in the subject case of the

appellant. Therefore the proviso to Section 73(1) is not applicable. Since, proviso to

Section 73(1) is not applicable, penalty under Section 78 is not imposable.

4. Personal hearing in the case was held on 28.07.2023. Shri Bisan Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and reiterated

submissions made in appeal memorandum. He submitted that the appellant was issued a show

cause notice dated 14.09.2021 for service tax amounting to Rs. 62,75,076/-, Rs. 2,05,862/

and wrongly availed and utilized Cenvat credit amounting to Rs. 19,12,286/-. The

adjudicating authority vide the impugned order has dropped the demand of Rs. 62,75,076/-,

Rs. 2,05,862/- and the demand of Cenvat credit amounting to Rs. 5,12,661/-. However, the

lower authority has ordered recovery of cenvat credit of Rs. 14 lakh alleged to have been

wrongly availed. He submitted that the appellant had paid Service Tax amount of Rs. 14 lakhs

against an advance payment, for which the supply was made and invoice was raised post-GST

era. In the OST Return the appellant has discharged his liability through the credit of service

tax of Rs. 14 lakhs paid on the advance and reflected it in the return. No objection was raised

on the discharge of liability in the OST. Therefore, it is submitted that demand of tax

amounting to Rs. 14 lakhs now alleging to have been wrongly availed is not correct.

Therefore, he requested to set aside the impugned order. He further referred to theprovisions

under Section 142(3) second proviso, which has mentioned that no refund shall be allowed of

any amount of cenvat credit where the balance of the said amount as on the appointed day has

been carried forward under this act. This implies that the credit was legally carry forwarded

by the appellant and utilized later on as per law. He further referred to the decision of

Hon'ble CESTAT, Mumbai in the case of Guardain Landmarks LLP, wherein it has been

observed that, when no service has been provided as the booking has been cancelled, then the

tax on it cannot be retained by the exchequer.

7

5. I have carefully gone through the facts of the case, gr-= , submissions

made in the Appeal Memorandum and documents available on be decided
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F. No. GAPP L/COM/STP/3541/2023-Appea I

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of recovery of Cenvat Credit of Rs. 14,00,000/- along with interest

and penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2017-18 (upto June-2017).

6. It is observed that the main contentions of the appellant are that they are engaged in

providing Event management services. They have organized various events and paid service

tax at the time of receipt of advances from their customers. However, due to certain reasons

an event got postponed and re-organized on 5-6-7 January, 2018. As a result, the appellant has

to return the advances received from the customers on their demand and may keep the same

as advance. Accordingly, service tax already paid is required to be carried forward and adjust

against the future events liability. Service tax amounting to Rs. 14,00,000/- paid in advance,

has been taken as credit by-them in the ST-3 Return for the period April-17 to June-17 and

shown the same in table 3.1.2.6 specifying "Any other credit advance tax paid as per return of

Marcli-17" while filing ST-3 Return for the period April-17 to June-17.

6.1 It is also observed that the adjudicating authority had confirmed the demand of

recovery of Cenvat Credit ofRs. 14,00,000/-, observing as under:

"24. Another charge raised against the Noticee is that they have wrongly availed

credit ofService tax amounting to Rs 19,12,288/- without any dutypaying documents

as during the course ofaudit, they could not produce any documents. In reply, the

Noticee have submitted copies ofService tax invoices aggregating to tax credit ofRs

5, 12, 661/-. Therefore, tax credit to that extent is required to be allowed.

0

25. However, I find that in addition to the above amount, they had also taken 0
credit ofRs 14, 00, 000/-, claimed as advance taxpaid, and show in the ST-3 Returnfor

the period October, 2016 to March, 2017. Ifact, the above credit taken is part ofRs

15,00,000/-, paid and shown in the ST-3 Return for October, 2016 to March, 2017

against the taxable value declared ofRs. 1, 13, 72, 4161-, shown in the previous return. I

find the Noticee is making an attempt in claiming the tax credit ofService tax already

paid in discharge ofapast liability. Since the service tax ofRs 14, 00, 000/- was shown

as paid in the ST-3 return ofOctober, 2016 to March, 2017 against a past liability of

Rs 1,13, 72,416/-, it being the taxable value shown in the ST-3 return ofApril, 2016 to

September, 2016, no credit oftax can be admissible as it is against the provisions of

Cenvat Credit Rules and also against the transitional credit provisions in GST. In

view ofthe above, Ifind that credit oftax amounting to Rs. 14, 00, 000/- is required to

be disallowed and recovered under Rule 14 ofCenvat Credit Rules, 200

8
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On verification of the case records, it is observed that the appellant engaged in

0

0

providing Event management services and organized various events. However, due to certain

reasons an event got postponed and re-organized on 5-6-7 January, 2018. As a result, the

appellant has to return the advances received from the customers on their demand and may

keep the same as advance. Accordingly, service tax already paid is required to be carried

forward and adjust as per Rule 6(3) of the Service Tax Rules, 1994. On verification of the

sample letters and credit note submitted by the appellant, I find that the appellant informed the

service recipients / their customers that due to demonetization and looking to the market

condition, they have postponed the exhibition event i.e. the 8th edition of GGJS scheduled for

6th to 8th January, 2017 and the advance payment carry forward for next exhibition. I also

find that as per Rule 6(3) of the Service Tax Rules, 1994 when an assessee has received any

payment, against a. service to be provided which is not so provided by him either wholly or

partially for any reason, the assessee may take the credit of such excess service tax paid by

him. In the present case, the amount received as advance from the customers of the appellants

for the exhibition event to be held on 6th to 8th January, 2017 and as per Service Tax Rules,

1994 the appellant discharged their service tax liability on such advance at the material time.

However, after the event .got cancelled, the amount can not be treated as advance for the

taxable service and the appellant are entitled to take credit of such excess service tax paid by

them as per the Rule 6(3) of the Service Tax Rules, 1994, The Rule 6(3) of the Service Tax

Rules, 1994 reads as under:

"Rule 6. Payment ofservice tax
(3) Where an assessee has issued an invoice, or received any payment, against a

service to be provided which is not so provided by him either wholly or partiallyfor

any reason, or where the amount ofinvoice is renegotiated due to deficient provision

ofservice, or any terms contained in a contract, the assessee may take the credit of

such excess service taxpaid by him, ifthe assessee. -
(a) has refunded the payment orpart thereof, so receivedfor the service provided to

the personfrom whom it was received; or
(b) has issued a credit notefor the value ofthe service not so provided to the person to

whom such an invoice had been issued."

• 8. I also find that even otherwise, the said Cenvat Credit of Rs. 14,00,000/- -caITied

forwarded by the appellant in Tran-1 return filed by them as CGST Transitional credit, and as

per Section 142 (ll)(c) of the Central Goods and Services Tax Act, 2017 the appellant was

entitled to take the credit of the said amount as ITC.

9
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9. . In view of above, I hold that the impugned order passed by the adjudicating authority

in respect of confoming the demand of recovery of Cenvat Credit of Rs. 14,00,000/- along

with interest and penalty, is not legal and proper and deserve to be set aside. Accordingly, I

set aside the impugned order to that extent and allow the appeal filed by the appellant.

10. rftr aafgr afRt? z{la cfiT Pl q 2. It sq1aalfaar?
The appeal filed by the appellant stands disposed of in above terms.

0
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